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PAUL D. REYNOLDS*

The Joint Venture Law of the
People's Republic of China:
Preliminary Observations
As the People's Republic of China (PRC) rushes toward modernization,
the major restraints on its growth are financing and ability to absorb technology. The PRC looks toward joint ventures with foreign companies as a means
of financing and facilitating technology acquisition. This article examines the
PRC's new policy and its development through October, 1979, and expands
upon Mr. Surrey's treatment of The Joint Venture Law in this issue.
I. Financing Modernization
Modernization, on the scale envisioned by the PRC's leaders, will require
massive investment. The PRC's own domestic resources are significant but
not sufficient.
One estimate is that the PRC is currently ploughing some 25 percent of its
total gross national product into investment in new productive capacity. Can
that pace of investment be sustained? Early figures of 25 percent, while correct, are probably out of balance. The PRC is in a catch-up period of utilizing
the slack left over by policies of recent years. Longer term prospects are for a
slowdown in the percentage rate of growth and industrial expansion. Planned
central government investment in capital construction for 1979 was $26.14
billion (50 billion yuan).' Local government would invest an additional 10
billion yuan. However, investment in heavy industry has dropped from 54.7
percent in 1978 to 46.8 percent in 1979.2 This reflects the PRC's increased
emphasis on agriculture and light industry. Export earnings are substantial
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($12 billion estimated for 1979) but a deficit of $2.5 billion is predicted for
1979.1
Since domestic savings, export earnings and other government revenue

sources are unlikely to provide sufficient funds for PRC's investment needs,
alternatives are sought. The PRC's use of foreign borrowing has expanded to
include medium term export and capital financing.' Development aid and
loans have become acceptable' as in the case of the PRC's application to
Japan for a low-interest development loan' from the United Nations Development Program7 and the World Bank.' Once the policy change had been
made, the PRC aggressively sought to borrow funds on the best terms pos-

sible. The PRC sought a $5.54 billion (yen-denominated) developmental assistance loan to finance eight projects including ports, power stations and
railways.' The funds are being sought through Japan's Overseas Economic
Cooperation Fund which lends to developing countries at 1.25-4.25 percent
interest for twenty to thirty years depending upon the countries per capita
income. This is the PRC's first application to the Overseas Fund. Many
nations have provided government backed finance to promote export sales to
the PRC." United States Export-Import Bank credit still remains unavailable, however. The claims settlement between China and the United States''
did not settle the approximately $50 million debt for which the bank holds the
PRC responsible.' 2 Government support extends to guarantees and insur'Based upon data in CIA, China: InternationalTrade Quarterly Review, reported in BNA,
U.S. EXPORT WEEKLY (No. 279) Oct. 23, 1979 at C-I [hereinafter EXPORT WEEKLY.]
'See Liu, Financing the New Customer, The Banker (Dec. 1978) at 49.
'The new policy was announced by Li Chiang, Minister for Foreign Trade. Wall St. J., Dec.
19, 1978, at 17, col. 2.
'See text accompanying notes 52-53 below. The PRC had previously been granted a low
interest loan from Japan's Export-Import Bank for its oil development. See FIN'L TIMES WORLD
Bus. WEEKLY [hereinafter WORLD Bus.] Nov. 13, 1978, at 23 and Wall St. J., May 18, 1979, at
27, col. 7.
'See statement of Li Chiang, Wall St. J., Dec. 19, 1979, at 17, col. 2.
'EXPORT WEEKLY (No. 276) Oct. 2, 1979, at C-I.
'Asian Wall St. J., Weekly Sept. 10, 1979, at 18. For further background see id., June 25,
1979, at 2.
Japan's reaction was mixed. The size of the aid request was felt to be far too large. The total is
almost five times the sum of all official loans by Japan to developing countries in 1978 and is even
larger than United States aid to developing nations for 1978. Reportedly Japan is eager to please
the PRC but will select some of the eight projects to back. Background problems include the size
of Japan's budget deficit, fear of offending other ASEAN countries who are in need, and fear of
offending industrialized nations by violating the spirit if not the letter of their agreement on
lending to developing nations. See id., Oct. 8, 1979, at 4.
"World Bus., Nov. 6, 1978, at 22 (Italian credit of $1 billion); Wall St. J., May 10, 1979, at 28,
col. 4 (French credit of $6.8 billion): N.Y. Times, May 16, 1979, § D, at 7, col. I (Japanese
credit).
"Agreement between the United States of America and the People's Republic of China concerning the Settlement of Claims, signed May 11, 1979, at Beijing (Peking). Text in EXPORT
WEEKLY (No. 257) May 15, 1979, at N-1.
"See supra Surrey, Trade and Economic Relations with the People's Republic of China: Some
Recent Developments, 14 INT'L LAW. 15. The loans in question were made to the prerevolutionary government of the PRC. When the Nationalist government left for Taiwan, it
refused payment on loans for equipment left behind on the Mainland. EXPORT WEEKLY (No.
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ance against political risk for investment overseas. The United States Overseas Private Investment Corporation (OPIC) is not yet available to United
States businesses in their China trade.' 3 A bilateral treaty with the PRC is a
prerequisite to OPIC insurance" and such an agreement is being negotiated. 'I
Private bank financing has been extensive, $3.23 billion in loans in the first
five months of 1979.6 By September 1979, bankers, although still eager to
make loans to the PRC, started to feel that the PRC had already arranged
credits or loans sufficient to finance its needs through 1985. Louis Saubolle
of Bank of America, estimated that $30-35 billion was required but that
government supported loans in the first half of 1979 would provide $26 billion.' 7
The PRC has also started to use coproduction in order to conserve foreign
exchange. Coproduction involves production split between two firms, e.g.,
each of two coproducers manufactures 50 percent of the component parts.
Unlike joint ventures, coproduction does not involve the creation of a new
entity jointly owned by the partners. The PRC's first finalized coproduction
agreement involving sophisticated technology with a Western firm is Nuovo
Pignone, part of ENI, Italy's state owned holding company. Centrifugal
compressors will be produced, with the PRC being responsible for making
about 10 percent of the parts. The PRC's share will increase over the ten-year
contract as the Italian company transfers all of its 90 percent production to
the First Ministry of Machine Building.' 8 This and other techniques have
gone a long way toward assisting the PRC in meeting its goals. Most of the
above steps make the PRC somewhat dependent upon other nations. Clearly,
the PRC is no longer, if it ever was, totally self-reliant.

259) May 29, 1979, at C-I. Representative John Bingham (D-NY) has introduced legislation that
would allow Eximbank financing to proceed. H.R. 5253. Vice-President Mondale has pledged a
$2 billion five-year line of credit during his PRC visit in September 1979. EXPORT WEEKLY (No.
271) Aug. 28, 1979, at C-1.
'Private political risk insurance is available through at least one U.S. company, American
International Group, See Greenberg, How to Pierce the Bamboo Curtain, NAT'L L.J., (May 21,
1979) at 30, col. 2.
"On OPIC's Investment Guaranty Program see A. LOWENFELD, INTERNATIONAL PRIVATE

INVESTMENT 93-94, 102 (1976) and sources cited therein.
"See remarks of Vice-President Mondale quoted in EXPORT WEEKLY, Aug. 28, 1979, at C-I.
Representative Bingham has also introduced legislation to authorize OPIC insurance for the
PRC. H.R. 5252.
'"Based on data from the Organization for Economic Cooperation and Development, Wall
St. J., June 26, 1979, at 4, col. 2.
"Asian Wall St. J. Weekly, Sept. 18, 1979, at 14, col. 4.
Based on the terms at which countries borrowed on the Euromarkets in 1979, the PRC ranked
a top seven star rating as the second best credit risk. According to Euromoney Magazine, its
weighted average spread on Libor was 0.5 on loans with an average maturity of five years.
Quoted in Asian Wall St. J. Weekly, Oct. 1979, at 8.
"The PRC is also negotiating a coproduction agreement with Siemans, AG of West Germany
for steam turbines and with McDonnell Douglas Corporation for the DC-9 Super 80 airplane.
Wall St. J., Oct. 23, 1979, at 33, col. 5. Additional details of the McDonnell-Douglas negotiations can be found in Wall St. J., Oct. 15, 1979, at 8.
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II. Development of Government Policy
The principle of self-reliance has always been central to Communist
Chinese philosophy. 9 Widespread use of western technology, loans from
foreign banks and joint enterprises with capitalist companies may seem inconsistent with that philosophy. PRC officials have gone to some lengths to
justify these measures and reconcile them with traditional Communist doctrine. 0
An article in the Peking newspaper Kwangming Jih Pao quoted Lenin as
stating that it is acceptable for Communist countries to let foreigners develop
their "mines, forests, and oil fields." The rationale cited in the article was in
order to "quickly develop the socialist economy, to effectively use external
factors and to acquire foreign capital and advanced technology." 2 ' This
amounts to an expansion of the Maoist doctrine of "self-reliance"previously given a narrow interpretation. It is not proving easy to overcome
doubts about the wisdom and propriety of this interpretation in the minds of
party cadres and government bureaucrats. The same article, above, was accompanied by an editorial deploring the fact that "some people" wear "mental shackles in the form of conservation, arrogance and blind expulsion of
foreign things." It said that "bringing in advanced technology and foreign
capital is still regarded by some people as a forbidden zone." 22 The problem
still persists today. A recent article described the current leadership as being
challenged by the "stalling and often disruptive tactics of the cohorts of the
Gang of Four .. ."3 Despite party cadre opposition, the PRC's leaders
have moved rapidly from debate over the principle and terms of joint ventures" to actual implementation.
Economic sectors marked for joint venture development include ports,
roads, natural resource extraction (including coal, iron, oil and gas), water
transport, electric power, food processing and communications. 2" Reports of
potential ventures have been most common in the areas of hotel development 26 and hydrocarbon exploration.2 7 Naturally Hong Kong businesses,
""Self-reliance isalso a keystone of the PRC's foreign economic policy, which has maximized
domestic efforts and minimized trade and foreign aid, at least since the late 1950s." Lubman,
Trade Between the United States and the People's Republic of China: Practice, Policy and Law,
8 L. & PoL. INT'L Bus. I, 10 (1976). See, e.g., Li Hsin, Self Reliance is a Question of Line, HungChi'i [Red Flag] April 1975, in U.S. Consulate, Hong Kong, B.C.C., SELECTIONS FROM PEOPLE'S
REPUBLIC OF CHINA MAGAZINES, No. 92, Apr. 28-May 5, 1975, at 97.
2
See, e.g., Li Chiang, New Developments, in CHINA's FOREIGN TRADE, No. 1, at 2-4 (1974).
2
Ching, China Hints at Economic Policy Changes, Wall St. J., Aug. 25, 1978, at 12, col. 1.
1d.
"Asian Wall St. J. Weekly, Oct. 1, 1979, at i1.
"For background on the development of governmental policy and consultations with foreign
lawyers see Wall St. J., Dec. 19, 1978, at 17, col. 2 and 104 FAR EAST ECON. REV. (April 16,
1979) at 125. Debate over the issue started in the summer of 1978. The draft law on joint ventures
was presented to the People's Congress on June 26, 1979. Wall St. J.,June 27, 1979, at 10,
col. 2.
"ExPORT WEEKLY (No. 247) April 6, 1979, at C-2 and (No. 265) July 17, 1979, at C-I.
"See Wall St. J., Sept. 20, 1978, at 14, col. 2 (general hotel negotiations); Id. May 4, 1979, at
14, col. 4 (Pan Am proposals); Id., July 10, 1979, at 18, col. 4 (Filipino deal for two hotels); and
WORLD Bus., Nov. 13, 1978, at 55.
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because of the geographical location, trade history and ethnic ties, have had
the earliest success. 8 Japan's leading role in developing trade has produced
early agreements.2 9 Several American companies have entered negotiations." General Motors is negotiating to build and run a truck plant. The
PRC's First Machinery Corporation is also talking with Ford, International
Harvester and three European firms about the same joint project, estimated
to cost $1 billion. 3 ' Occidental Petroleum has signed a letter of intent for a
joint venture to develop and export coal from the PRC.3 2 The PRC would
contribute labor and transportation; Occidental would share in the output
and export its share."
III. Implementation of the Joint Venture Policy
The government moved quickly to complete debate on foreign investment
policy. The draft of a law was presented to the Fifth National People's Congress on June 26, 1979, and adopted on July L" The law became effective on
July 8, the day it was published. The enactment of the Joint Venture Law
established the framework for many business transactions in the PRC. The
law is not, however, a self-sufficient instrument. The law calls for institutions
and regulations to give it further definition. Additionally, implementation
also requires evolution in the practices of state enterprises and local government. Some of the developments which have taken place at the time of writing will be described.
The Joint Venture Law mentions a Foreign Investment Commission (FIC)
to be established. The Commission was established on July 8, 1979.36 The
new Commission's head is Vice-Premier Gu Mu (Ku Mu). The Commission's
primary task is to examine, for possible authorization, all joint venture pro"Tanner, Promise of Major Funds Draws U.S. Oil Firms, Wall St. J., Oct. 19, 1978, at 1,
col.8 I and Bus. Week, Nov. 6, 1978, at 76. See generally Wall St. J., Oct. 19, 1978, at 1, col. 1.
Hong Kong firms are involved in over 500 joint industrial projects with Chinese state enterprises but without ownership. Payment is often in the form of negotiable vouchers which the
investor may market outside the PRC. WORLD Bus., Nov. 13, 1978, at 55.
"For example a chain of Peking roast duck restaurants will be established in Japan as a joint
venture with the Peking Commercial Service Company owning 49 percent of the equity. Asian
Wall St. J. Weekly, Sept. 18, 1979, at 13, col. 3. The PRC's Light Industrial Products ExportImport Corporation and Toho Denki will manufacture tape recorders for export to the United
States. Asian Wall St. J. Weekly, June 25, 1979, at 15.
"Representatives of the China International Trust and Investment Corporation made a one
month tour of the United States to promote foreign investment, especially in the area of joint
ventures. EXPORT WEEKLY, (No. 278) Oct. 16, 1979: at C-2. See also text accompanying notes at
39-41.
"Asian Wall St. J. Weekly, Sept. 17, 1979, at 20.
"Wall St. J., May 23, 1979, at 15, col. 3.
"Asian Wall St. J. Weekly, Sept. 10, 1979, at 18.
"Law of the PRC in Joint Ventures Using Chinese and Foreign Investment. An unofficial text
prepared by the Chinese government is reproduced in the Appendix to this article. Details of the
laws passage can be found in Wall St. J., June 27, 1979, at 10, col. 2 and id. July 9, 1979, at 6,
col. I.
"Joint Venture Law, Article 3.
"Wall St. J., July 9, 1979, at 6, col. I.
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posals submitted under the new law." Subsequently, an Import-Export Control Commission has been established with Mr. Gu Mu also as its head." Its
function is not yet clear, but it will probably have overall charge of foreign
investments including joint ventures. On the same date the new law was promulgated, China announced the formation of the China International Trust
and Investment Company (CITIC). CITIC is directly responsible to the
PRC's highest government body, the State Council. Its purpose, according to
the New China News Agency (Xinhua), is "to utilize foreign investment and
introduce advanced techniques, technology and equipment needed for the
socialist modernization of China." It aims to assist foreigners, locate appropriate Chinese business partners and negotiate joint ventures and compensation trade agreements. CITIC is also responsible for raising foreign loans. 9
CITIC has announced conclusions of an investment agreement with E-S Pacific Corporation (of the United States) under which $50 million a year will be
invested in joint ventures or compensation trade agreements."' Preliminary
joint venture agreements were also signed with two unnamed American and
one Swiss company for a combined value of $30 million."
Regional governments will also promote joint ventures. Guandong
(Kwang Tung) and Fujian (Fukien) provinces have been given greater independence to develop their economies and engage in foreign trade. In particular, they will be able to retain 30-35 percent of their foreign exchange earnings, and directly accept foreign orders for merchandise."' Fujian province
government established an investment company, Fujian Provincial Investment Enterprise Company in May 1979. " The objective is to encourage foreign participation in provincial development. The main source of funds will
be overseas Chinese. However, the company is authorized to deal with "foreign industrialists and businessmen." Funds will be obtained by issuing stock
and by accepting loans. It is also authorized to "engage in compensatory
trade" and enter into joint ventures with overseas Chinese, Hong Kong and
Macao "compatriots" or "foreign entrepreneurs." Stock in the new company will reportedly be in renminbi" as well as in foreign currencies, costing
the equivalent of $300 each. A guaranteed dividend of 8 percent will be paid
for twelve years. After twelve years, the capital will be repatriated. ' This is a
change from the old (pre-Cultural Revolution) Fujian Investment Company

"Wall St. J., Aug. 1, 1979, at 26, col. 2.
"Id.

"EXPORT WEEKLY, Oct. 16, 1979 (No. 278) C-2. The Wall St. J., July 9, 1979, at 6, col. 1,
quoted Xinhua that CITIC's purpose was "to coordinate the use of foreign investment and
technology."
"0Asian Wall St. J. Weekly, Oct. 8, 1979, at 4.
"Id. A CITIC delegation toured the United States in October 1979 promoting investment
opportunities in China, EXPORT WEEKLY Oct. 16, 1979, at (No. 278) C-2.
"Asian Wall St. J. Weekly, Sept. 17, 1979, at 20.
"The
company's powers are detailed in Wall St. J.,May 30, 1979, at 29, col. 5.
44
People's currency, the unit of money in PRC.
"Supra, note 43.
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practice under which only half of the capital could be repatriated in foreign
currency. The balance had to remain in renminbi accounts or be reinvested."
Guandong (Kwangtung) province has reportedly also established an investment company, Provincial Overseas Chinese Enterprises."7 At least one
joint venture has already been established by this enterprise. The United
States now has a consulate in Guandong at Canton. This may particularly
facilitate American companies by providing opportunities for direct contact
and investment within the province.4
IV. Analysis of the Joint Venture Law
A. Protection of Property Rights
The law pledges the PRC's protection for the foreign partners' profits and
invested resources.' 9 Other "lawful rights and interests" are to be protected.
Industrial property rights are specifically mentioned in the act, but while
recognized, those rights are not defined. The PRC does have laws on protecting trademarks and some Western companies have registered their trademarks.5 0 Patent and copyright laws have not yet been enacted.5 ' Neither has
China signed any of the international conventions on patents or copyrights.
It is known that the PRC contemplates the development of laws covering
these topics.5"
B. Establishment and Form
Authorization for a proposed joint venture must be sought from the Foreign Investment Commission.53 The application must include the agreements
and contracts between the parties as well as the articles of association for the
proposed ventures. The Commission has three months to make its decision.
It may authorize or reject the application. When authorized, the venture
must be registered with the General Administration for Industry and Commerce. Given this short period, some commentators have observed that foreign firms should expect their Chinese partners to be reluctant to file for

"Id. Investment in the predecessor company was only open to overseas Chinese. The old
company also paid 8 percent interest per year (free of Chinese taxes). By 1963 such companies
had been formed in II provinces and municipalities and were responsible for more than 100
enterprises. A. DONNITHORNE, CHINA's ECONOMIC SYSTEM (1967) at 513-14.
4'Asian Wall St. J. Weekly, Sept. 10, 1979, at 6.
45id.
"Joint Venture Law, Article 2.
"Fisher, U.S. Firms, Trademarks and China, I U.S.-CHINA Bus. REV. (May-June 1974) 6;
Randt, TrademarkLawin the People's Republic of China, 2 U.S.-CHINA Bus. REV. (May-June
1975) 3.
"Hsia and Haun, Laws of the People's Republic of China on Industrial and Intellectual
Property, 5 L. & POL. INT'L Bus. 743 (1979).
"See infra Surrey, Some Recent Developments . . ., 14 INT'L LAW. 15 (1979).
"Joint Venture Law, Article 3. Also known as the Foreign Investment Control Commission.
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authorization unless the venture has been negotiated in detail and in a form
likely to be quickly approved."
Parties to a joint venture may include unincorporated associations,
partnerships and individuals." There is no expressed restriction on the nationality of foreign participants. Presumably then, a multiple party venture
could include foreign participants of different nationalities. The law implicitly recognizes that joint ventures are not limited to a PRC entity and a single
foreign participant when it speaks of "the foreign participant(s)," 56 and "the
57
other parties."
The act requires joint ventures to take the form of a limited liability company with registered capital. 8 However, the PRC does not yet have a
published company law. 9 The author knows of no existing rules on securities
or their registration. Regulations may be issued by the FIC giving it authority
to charter companies and register their stock.
C. Equity Contributions
Either party may contribute cash, capital goods, industrial property rights
and other valuable property as its proportion of the investment.6" Contributions other than cash raise the question of valuation. The law states that the
value of each contribution "shall be ascertained by the parties through joint
assessment." 6 ' The PRC participant's contribution may include the right to
the use of a site for the venture. The act requires that valuation be a joint
assessment but the site is expressly excluded from this clause.62 The site presumably includes both the land and plant facilities. 3 If the PRC party does
not contribute the site, the act states that the joint venture must pay the PRC
government for its use. Parties negotiating a venture agreement should address the issue of valuation of the property, either as an equity contribution
or as rental property.6
D. Ownership and Management Control
The PRC will not confine itself to the widely used practice of 51 percent
local-49 percent foreign ownership. 5 Vice-Premier Li Xiannian (Li Hsien
"Surrey & Soble, Joint Venture Law and Dispute Resolution in China: A Frameworkfor
InternationalTrade, I EAST ASIAN EXEC. REP. (Sept. 1979) at 3.
"Joint Venture Law, Article 1.
"Id., Article 4, 2.
"Id., Article 4, 4.
"Id., Article 4, 1.
"Companies do exist however. State enterprises are styled corporations and some, like the
Bank of China, have published articles of association acknowledging private shareholders. See
Wilson, The Bank of China'sExpanding Role in InternationalFinance, U.S.-CHINA Bus. REV.
(Nov.-Dec. 1974) 21 at 26.
"Joint Venture Law, Article 5, 1.
"Id.,
Article 5, 4.
2
6 Id.

3

" Surrey and Soble, supra note 54 at 15.
64Id.

"Wall St. J., Aug. 1, 1979, at 26, col. 2.
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Nien) stated that "the proportion of investment by foreign companies can be
higher than 50 percent and the duration may be ten years, twenty years or
even longer."" Speculation that the PRC would allow up to 100 percent
foreign ownership" of some ventures must be discounted. Reportedly the
PRC will maintain a substantial interest, possibly at least 25 percent, in all
joint ventures. 6 Foreign participation must be at least 25 percent. 9
Joint ventures are required to have a Board of Directors whose composition is largely left up to the parties." The Chairman must be appointed by the
PRC participant and one or two Vice-Chairmen by the foreign participant(s).
It is not clear that the Chairman must be a PRC national. The law is strangely
silent on the powers of the Chairman, considering that the PRC reserved his
appointment to themselves. All directors are removable only by the party
which appointed them.
The Board is given all necessary powers over the venture's operation, including selection of management." Foreign managers may be selected. The
government has indicated that foreign management will be given great
leeway. Vice-Premier Gu Mu stated that "we shall create favorable conditions so that their management experience and technical expertise can be
brought into full play."" He made it clear, however, that the decisionmaking power would not necessarily follow equity shares. Decisions will be
by consensus. Management powers include the power to hire and fire
workers.' 3 Procedures on employment must be stipulated in the venture con4
tracts or agreements.7
E. Repatriation of Profits
The foreign partners' share of net profits and funds received upon the
venture's termination are freely remittable.' 5 They may be remitted abroad in
currency or currencies specified in the contracts. However, such remittances
are subject to the foreign exchange regulations of the PRC. It is unknown at
present whether special exchange controls will apply to joint ventures. Controls in other developing nations have caused difficulties on repatriation.' 6
Little is presently known about the PRC's foreign exchange rules except that
they are being revised.
The act is silent as to the rate at which profits or capital may be repatriated.
Other Communist nations limit the proportion or total which may be re6"6d.
"Birenbaum, Doing Business with China, Wall St. J., Aug. 31, 1979, at 6, col. 4.
"Wall St. J.,Aug. 1, 1979, at 26, col. 2.
'Joint Venture Law, Article 4, 2.
"Id., Article 6.
'"Id., Article 6, 2.
'Asian Wall St. J. Weekly, Oct. 8, 1979 at 4.
"Wall St. J., July 9, 1979, at 6, col. 1.
"Joint Venture Law, Article 6, 1 4.
"Id., Article 10.
76Birenbaum, supra, note 67.
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mitted annually." As exchange regulations are developed, the rate of remittances may be limited.' Article 2 puts investors on notice that laws (note
the plural), decrees and pertinent rules and regulations will govern joint ventures. These laws could include further regulations which preserve the right
of repatriation while regulating the means and the rate.
The PRC has decided to follow the lead of other nations79 and provide a tax
break for reinvested profits so as to slow down the rate of repatriation. Article 7 of the statute provides the foreign investor with a potential "restitution
of a part of the income taxes paid." As nothing in the present income tax
rules provides for such restitution, investors must await new tax regulations
detailing the qualifications and percentage of tax relief that will become
available. The investor will also be encouraged to deposit "any part of the
foreign exchange which he is entitled to remit abroad" with the Bank of
China." Such deposits are not required, but "encouragements for depositing" are pledged.
F. Taxation
Joint ventures will be subject to a "joint venture income tax," calculated
on gross profit after deductions for a reserve fund, worker bonus, welfare
fund and expansion fund." This is similar to taxation of joint ventures in
East European nations. 2 Tax reductions or exemptions for the first two or
three years' profits will be available where the venture is "equipped with upto-date technology." 3 A "restitution of a part of the income taxes paid" will
be available for foreign participants who reinvest in the PRC any part of their
net profits. Apparently, profits need not be reinvested in the same venture to
qualify for this rebate.
These tax provisions need several clarifications.' The PRC has several
other taxes, including a commodity tax on turnover, as well as an income tax.
Is the venture to be subject to these and other taxes or will the "joint venture
income tax be in lieu of all other taxes on the corporation? Article 7 provides
reduction, exemption and rebate from "income tax." Does this refer to the
PRC's present income tax law or the yet unpublished joint venture income
tax? What taxes are included within the tax holiday? Until the tax regulations

"P. JONAS, TAXATION OF MULTINATIONALS IN COMMUNIST COUNTRIES, 13-24 (1978).
"See Joint Venture Law, Article 2.
"East European nations in particular use the practice of tax reductions on reinvested profits.
See JONAS supra, note 76 at 13-24.

"Joint Venture Law, Article 10,
'Id., Article 7, 1.

2.

"See generally Jonas, supra, note 77.

"Article 7,

2.

"'The United States has had input into the formulation of PRC tax policies. Secretary
Blumenthal's visit, Wall St. J., March 2, 1979, at 10, col. 1; on Vice-President Mondale's visit,
EXPORT WEEKLY (No. 271) Aug. 28, 1979, at C-1, both included discussions on PRC tax laws and
their relationship to United States foreign tax credit provisions. A group of United States tax law
teachers also gave seminars on tax policy to Chinese planners. NEWSWEEK, Oct. 22, 1979, at 110.
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are published, it will also be impossible to determine if the taxes on income
will be such as to qualify under United States tax law for an indirect foreign
tax credit. The Chinese are familiar with this problem.3
G. Technology Transfer
The statute addresses the loaded issue of technology transfer. A partner's
capital share in the venture may take the form of industrial property rights.
However, outmoded technology or equipment must not be provided or
dumped. The new law requires that the technology "be truly advanced and
appropriate to" the PRC's needs. 6 To ensure compliance, the PRC has used
both a carrot and a stick. Certain tax breaks are available to "a joint venture
equipped with up-to-date technology by world standards. .... ".7 If outdated
technology or equipment is "intentionally" provided by one partner and
losses are "caused by (this) deception, compensation is payable." 8 The act
does not, however, specify if the parties, or one party, or the FIC determines
that equipment or technology is "truly advanced or appropriate." Presumably, the state will decide the issue for the purposes of an Article 7 tax reduction or exemption.
The most significant legal provision in relation to technology is the absence
of the now common demand for technology transfer. 9 Article 5 states that
each party "may" contribute industrial property. A partner like Coca-Cola
does not, therefore, have to give up its formula but "may contribute cash,
capital goods . . . etc .
90
H. Termination
Once a venture has been established, it can operate for the duration of its
authorization. PRC officials have indicated that this might be as long as
twenty to thirty years. The joint venture law expressly provides for extensions
by the FIC. 9' The venture may also be terminated before the expiration date
"in cases of heavy losses, the failure of any party . . . to execute its obligations . . . force majeure, etc. .. ."I' The parties must apparently agree on
the earlier termination and both the FIC and General Administration for
Industry and Commerce must give authorization. What if only one party
wishes to terminate the investment or transfer part of its interest? There is a
restriction on alienation. Article 4 recognizes the possibility of a "transfer of
one party's share in the registered capital. . . ." However, it may be affected
only with the consent of the other parties to the venture.
"See sources cited supra, note 84.
'Joint Venture Law, Article 5, 2.
"'Id., Article 7, 2.
"Id., Article 5, 2.
"Birenbaum, Doing Business With China, Wall St. J., Aug. 31, 1979, at 4, col. 4.
'oJoint Venture Law, Article 5, 1.
",Id.,Article 12.
"Id., Article 13.
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I. Dispute Settlement
If disagreements on management or parties' obligations arise and cannot
be settled through consultation, the new law calls for conciliation or arbitration." The Chinese are known to prefer conciliation as a settlement technique.' When arbitration is used, the standard clause in purchase/sale agreements specified arbitration in Beijing, under the Chinese Arbitration Rules
and before the Foreign Trade Arbitration Committee (FTAC). 9 Western
companies have already had experience with arbitration and conciliation inside the PRC. 96 The PRC's arbitration by non-PRC arbitrators and arbitration outside the PRC would have been very surprising a few years ago. In
recent years, PRC enterprises have agreed to arbitration outside the PRC 9 ' in
particular, to arbitration in Stockholm under its Chamber of Commerce
rules.9"
The United States-People's Republic of China Trade Agreement99 is an
important element in negotiation of dispute settlement provisions for American investors. The Agreement calls upon the two nations to "encourage the
prompt and equitable settlement of [contract] disputes ... between their
respective firms, companies and corporations." '0 0 The means to be used first
include "friendly consultation, conciliation or other mutually acceptable
means."' 0 Failing these means, recourse may be made to arbitration. 10
What impact do the Joint Venture Law and Trade Agreement have on the
choice of arbitration body, location, and rules?
Under the joint venture law, the arbitration body is to be agreed upon by
the parties.'0 3 It does not have to be the FTAC. Trade Agreement does not
specify an arbitration institution, but rather states that the dispute may be

"Joint Venture Law, Article 14.
"See Lubman infra note 96 at 45-47 description of PRC preference for "amicable negotiation" and hostility toward third-party participation in dispute settlement.
"For details of the FTAC and its rules, see NATIONAL COUNCIL FOR U.S.-CHINA TRADE,
SPECIAL REPORT No. 4, ARBITRATION AND DISPUTE SETTLEMENT IN TRADE WITH CHINA (1974).

"See Lubman, Trade Between the United States and the People's Republic of China: Practice,
Policy and Law, 8 L. & POL'Y INT'L Bus. 28-29, 25-49 (1976) and sources cited therein. [Hereinafter Lubman]. See also Holtzmann, Resolving Disputes in U.S.-China Trade, in LEGAL AsPECTS OF U.S.-CHINA TRADE (H. Holtzmann ed. 1975).
"Lubman, supra note 96 at 45.
"On the Stockholm rules see STOCKHOLM CHAMBER OF COMMERCE, ARBITRATION IN SWEDEN

(1977).

"United States-People's Republic of China Trade Agreement. [Hereinafter U.S.-PRC Trade
Agreement). Reproduced in 18 INT'L L. MAT. 1041 (1979); U.S. EXPORT WEEKLY 265) July 17,
1979 at N-I. Approved by Congress on January 25, 1980.
"'U.S.-PRC Trade Agreement, Article VIII(l).
"Id.

"'Note that while the trade agreement requires attempted consultation and conciliation before
arbitration may be tried, the Joint Venture Law (Article 14) merely requires Board of Directors
consultation prior to arbitration. Conciliation is therefore not necessarily required in the case of
non-United States entities. Participants with United States nationality must attempt consultation or conciliation before resorting to arbitration.
" Joint Venture Law, Article 14.
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heard by an "arbitration institution in the People's Republic of China, the
United States of America or a third country."'"" American partners can,
therefore, seek agreement on arbitration by the American Arbitration Association, Stockholm Chamber of Commerce, etc. However, PRC consent is
required. On the arbitration's location, the Joint Venture Law is silent. The
treaty approves arbitration in the PRC, the United States or a third country."' Wherever arbitration takes place, the issue of governing rules also
needs to be considered.
The Joint Venture Law leaves open which rules may be used by the arbitral
body selected by the parties. The Trade Agreement states that:
The arbitration rules of procedure of the relevant arbitration institution are applicable, and the arbitration rules of the United Nations Commission on International
Trade Law .. .or other international arbitration rules may also be used where
acceptable to the parties to the dispute and to the arbitration institution.'0 6
The PRC has thus agreed that in relation to American participants, arbitration need not always be according to the Chinese Rules of Arbitration.' 7 The
Agreement provides a basis for negotiating other applicable rules such as
those of UNCITRAL. 0 8
On the issue of enforcement of arbitral awards, the Joint Venture Law is
again silent. Existing PRC law does not provide for judicial enforcement of
awards.'0 9 Under 0the Trade Agreement with the United States, the parties will
"seek to insure"" the enforcement of such awards. United States law would
probably permit judicial enforcement of an award against a PRC or other
joint venture partner. The PRC is not, however, a party to the New York
Convention on Enforcement.'" There are indications that the PRC will sign
this convention.'" Judicial enforcement aside, foreign investors can rely on
the PRC's excellent reputation for adhering strictly to the terms of its contractural obligations.

'"Id., Article VIII(2).
1I5d.

"'"U.S.-PRC Trade Agreement, Article VIII(2).
''Surrey & Soble supra note 54 at 16. The authors also argue that the Agreements stipulation
that arbitration may be by an arbitral panel inside the United States confers legitimacy on the
negotiating position of a United States company that arbitration shall be in the United States.
"''United Nations Commission on International Trade Law Arbitration Rules, 31 U.N.
GAOR, Supp. (No. 17) 35-50, U.N. Dec. A/31/17 (1976), reprinted in 2 INTERNATIONAL COMMERCIAL ARBITRATION I (J. Nowak ed. 1976). On the use of UNCITRAL Rules in international
business transactions see McClelland, International Arbitration: A Practical Guide to the System for the Litigation of Transnational Commercial Disputes, 17 VIR. J. INT'L L. 3, (1977);
Thompson, The UNCITRAL Arbitration Rules, 17 HARV. INT'L L. J. 141 (1976); Note, The
Uncitral Arbitration Rules: Survey and Comparison, 3 INT'L TRADE L. J. 421 (1978).
"''Surrey & Soble, supra note 54 at 10.
'"United States-People's Republic of China Trade Agreement, Article VIII(3).
'"United Nations Convention on Recognition and Enforcement of Arbitral Awards, [1970]
21 U.S.T. 2517, T.I.A.S. No. 6997, 330 U.N.T.S. 3.
'"'Surrey & Soble, supra note 54 at 16.
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J. IncidentalProvisions
The act contains several "By China" provisions. It requires a joint venture
to give first priority to PRC sources for its purchase of required raw and
semiprocessed materials, fuels, auxiliary equipment, etc."' The law also requires the use of PRC insurance."" While export sales will be encouraged,
distribution of joint venture products within the PRC is permitted.
The venture must open an account with the Bank of China or a bank
approved by it.'" Incentives will be provided to encourage the deposit of
foreign exchange profits with the Bank of China. The venture will be able to
borrow from the Bank of China or, at its discretion, directly from foreign
banks."' The Bank of China may be supplying capital to the PRC partner in
the venture. If that is the case, negotiators should seek assurance that the
PRC enterprise will have access to adequate local finance. If possible, a
guaranteed line of credit for the PRC enterprise should be arranged as part of
the joint venture agreement.
V. Conclusion
Surrey and Sable have pointed out that the PRC's economic planners have
two growth areas planned in their industrial modernization efforts." 7 The
PRC needs high technology, capital, intensive and high risk development
projects such as offshore oil exploration and chemical production. Also
needed are smaller scale labor intensive processing, assembling and manufacturing facilities. The joint venture law was designed to be flexible enough to
accommodate both areas of industrialization. Because it is only a general
framework, it appears able to meet this goal.
Substantial investment awaits the enactment of a tax code, a patent law,
labor regulation and further development of a legal system."' For the time
being at least, many investors will need to write their own law. I" Legal issues,
like the rights of employees and employers can be defined in the joint venture
agreement. The PRC's new leadership has made a dramatic, early and
prompt start at encouraging foreign investors to become partners in modernization. Some investment has already started. However, investment on the
scale that the PRC needs and envisions will not occur until more than a legal
framework has been created.

'"Jointventure Law, Article 9, 2.
"'Id., Article 8, 1 4.
'1Id., Article 5.
'161d.
"'Surrey & Soble, supra note 54, at 14.
"'Government implementation may be speeded up by the creation of a new cabinet level
ministry for legal rights. Asian Wall St. J., Sept. 15, 1979, at 1, col. 1.
I'Birenbaum, supra note 89 suggests the use of detailed free-standing joint venture contracts
following the practice already used for sales contracts.
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APPENDIX
LAW OF THE PEOPLE'S REPUBLIC OF CHINA ON
JOINT VENTURES USING CHINESE AND
FOREIGN INVESTMENT
(Adopted at the Second Session of the
Fifth National People's Congress on July 1, 1979)

ARTICLE 1. With a view to expanding international economic cooperation and

technological exchange, the People's Republic of China permits foreign companies,
enterprises, other economic entities or individuals (hereinafter referred to as foreign
participants) to incorporate themselves, within the territory of the People's Republic
of China, into joint ventures with Chinese companies, enterprises or other economic
entities (hereinafter referred to as Chinese participants) on the principle of equality
and mutual benefit and subject to authorization by the Chinese government.
ARTICLE 2. The Chinese government protects, by the legislation in force, the resources invested by a foreign participant in a joint venture and the profits due him
pursuant to the agreements, contracts and articles of association authorized by the
Chinese government as well as his other lawful rights and interests.
All the activities of a joint venture shall be governed by the laws, decrees and pertinent rules and regulations of the People's Republic of China.
ARTICLE 3. A joint venture shall apply to the Foreign Investment Commission of
the People's Republic of China for authorization of the agreements and contracts
concluded between the parties to the venture and the articles of association of the
venture formulated by them, and the Commission shall authorize or reject these documents within three months. When authorized, the joint venture shall register with the
General Administration for Industry and Commerce of the People's Republic of
China and start operations under license.
ARTICLE 4. A joint venture shall take the form of a limited liability company.
In the registered capital of a joint venture, the proportion of the investment contributed by the foreign participant(s) shall in general not be less than 25 percent.
The profits, risks and losses of a joint venture shall be shared by the parties to the
venture in proportion to their contributions to the registered capital.
The transfer of one party's share in the registered capital shall be effected only with
the consent of the other parties to the venture.
ARTICLE 5. Each party to a joint venture may contribute cash, capital goods, industrial property rights, etc. as its investment in the venture.
The technology or equipment contributed by any foreign participant as investment
shall be truly advanced and appropriate to China's needs. In cases of losses caused by
deception through the intentional provision of outdated equipment or technology,
compensation shall be paid for the losses.
The investment contributed by a Chinese participant may include the right to the use
of a site provided for the joint venture during the period of its operation. In case such a
contribution does not constitute a part of the investment from the Chinese participant, the joint venture shall pay the Chinese government for its use.
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The various contributions referred to in the present article shall be specified in the
contracts concerning the joint venture or in its articles of association, and the value of
each contribution (excluding that of the site) shall be ascertained by the parties to the
venture through joint assessment.
ARTICLE 6. A joint venture shall have a Board of Directors with a composition
stipulated in the contracts and the articles of association after consultation between
the parties to the venture, and each director shall be appointed or removed by his own
side. The Board of Directors shall have a Chairman appointed by the Chinese participant and one or two Vice-Chairmen appointed by the foreign participant(s). In handling an important problem, the Board of Directors shall reach decision through
consultation by the participants on the principle of equality and mutual benefit.
The Board of Directors is empowered to discuss and take action on, pursuant to the
provisions of the articles of association of the joint venture, all fundamental issues
concerning the venture, namely, expansion projects, production and business programs, the budget, distribution of profits, plans concerning manpower and pay scales,
the termination of business, the appointment or hiring of the president, the vicepresident(s), the chief engineer, the treasurer and the auditors as well as their functions
and powers and their remuneration, etc.
The President and Vice-President(s) (or the General Manager and Assistant General
Manager(s) in a factory) shall be chosen from the various parties to the joint venture.
Procedures covering the employment and discharge of the workers and staff members of a joint venture shall be stipulated according to law in the agreement or contract
concluded between the parties to the venture.
ARTICLE 7. The net profit of a joint venture shall be distributed between the parties
to the venture in proportion to their respective shares in the registered capital after the
payment of a joint venture income tax on its gross profit pursuant to the tax laws of the
People's Republic of China and after the deductions therefrom as stipulated in the
articles of association of the venture for the reserve funds, the bonus and welfare
funds for the workers and staff members and the expansion funds of the venture.
A joint venture equipped with up-to-date technology by world standards may apply
for a reduction of or exemption from income tax for the first two to three profit
making years.
A foreign participant who re-invests any part of his share of the net profit within
Chinese territory may apply for the restitution of a part of the income taxes paid.
ARTICLE 8. A joint venture shall open an account with the Bank of China or a bank
approved by the Bank of China.
A joint venture shall conduct its foreign exchange transactions in accordance with
the Foreign Exchange Regulations of the People's Republic of China.
A joint venture may, in its business operations, obtain funds from foreign banks
directly.
The insurances appropriate to a joint venture shall be furnished by Chinese insurance companies.
ARTICLE 9. The production and business programs of a joint venture shall be filed
with the authorities concerned and shall be implemented through business contracts.
In its purchase of required raw and semi-processed materials, fuels, auxiliary equipment, etc., a joint venture should give first priority to Chinese sources, but may also
acquire them directly from the world market with its own foreign exchange funds.
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A joint venture is encouraged to market its products outside China. It may distribute its export products on foreign markets through direct channels or its associated
agencies or China's foreign trade establishment. Its products may also be distributed
on the Chinese market.
Wherever necessary, a joint venture may set up affiliated agencies outside China.
ARTICLE 10. The net profit which a foreign participant receives as his share after
executing his obligations under the pertinent laws and agreements and contracts, the
funds he receives at the time when the joint venture terminates or winds up its operations, and his other funds may be remitted abroad through the Bank of China in
accordance with the Foreign Exchange Regulations and in the currency or currencies
specified in the contracts concerning the joint venture.
A foreign participant shall receive encouragements for depositing in the Bank of
China any part of the foreign exchange which he is entitled to remit abroad.
ARTICLE II. The wages, salaries or other legitimate income earned by a foreign
worker or staff member of a joint venture, after payment of the personal income tax
under the tax laws of the People's Republic of China, may be remitted abroad through
the Bank of China in accordance with the Foreign Exchange Regulations.
ARTICLE 12. The contract period of a joint venture may be agreed upon between

the parties to the venture according to its particular line of business and circumstances.
The period may be extended upon expiration through agreement between the parties,
subject to authorization by the Foreign Investment Commission of the People's Republic of China. Any application for such extension shall be made six months before
the expiration of the contract.
ARTICLE 13. In cases of heavy losses, the failure of any party to a joint venture to
execute its obligations under the contracts or the articles of association of the venture,
force majeure, etc., prior to the expiration of the contract period of a joint venture,
the contract may be terminated before the date of expiration by consultation and
agreement between the parties and through authorization by the Foreign Investment
Commission of the People's Republic of China and registration with the General
Administration for Industry and Commerce. In cases of losses caused by breach of the
contract(s) by a party to the venture, the financial responsibility shall be borne by the
said party.
ARTICLE 14. Disputes arising between the parties to a joint venture which the Board
of Directors fails to settle through consultation may be settled through conciliation or
arbitration by an arbitral body of China or through arbitration by an arbitral body
agreed upon by the parties.
ARTICLE 15. The present law comes into force on the date of its promulgation. The
power of amendment is vested in the National People's Congress.
(Above is an unofficial English translation of the text of the Law of the People's Republic of
China on Joint Ventures Using Chinese and Foreign Investment, which was adopted on July 1,
"1979at the Second Session of the Fifth National People's Congress and became effective on July
8, 1979.)

